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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 321/2015 

  GR CASE NO.2215/2015 

 U/s 366/511 of IPC 

 

State 

-Vs- 

1. Sri Sandeep Mahato 

2. Biju Chetry            -------Accused 

    

Present 

Smti Munmun B.Sarma 

         Asst. Sessions Judge 

            Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, APP 

Counsel for Defence  : Mr.                       , Advocate 

 

Evidence  : 02-11-2015 & 02-11-2016 

Argument : 04-01-2017 

Judgment : 19-01-2017 

 

JUDGMENT 

1) On 21/08/2015 Manga Sawra lodged a FIR in Salonibari OP Under Tezpur 

PS stating inter alia that on that day at around 11 p.m. he received a phone call from 

the principal of Hem Baruah High Secondary School, in which his daughter 

Durgeswari is studying. The principal of the school enquired him that if anyone in his 

family had died and that two boys have come to take his daughter to the house on 
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the pretext of the death of the uncle. Manga Sawra then went to the school as no 

one in his family died & on reaching the school he saw the two accused persons 

Sandeep Mahato and Biju Chetry. 

 

2) In the meantime, the Investigating Officer was at Salonibari OP when the 

I/C received a phone call from the Principal of the School & based on the telephonic 

information, a GD Entry was made. Investigating Officer was assigned to investigate 

the matter & he went to the place of occurrence and examined the available 

witnesses & their statements recorded. The accused persons were found in the office 

chamber of the Principal and from there they were arrested. On completion of 

investigation, I/O submitted the charge sheet against the accused persons Sandeep 

Mahato & Biju Chetry u/s 366/511 IPC to face trial in the court of law. 

 

3) Cognizance of the offence was taken and after appearance of the accused 

persons Ld. Judicial Magistrate, Tezpur furnished the copy to them u/s 207 CrPC and 

committed the case to the Ld. Sessions Judge, Sonitpur (Tepur) as the offences u/s 

366/511 IPC are exclusively triable by the court of Session. Thereafter, the case was 

made over to this court for disposal. On receipt of the case for trial on commitment & 

on scrutiny of the materials available on record as there was adequate materials to 

proceed against the accused persons Sandeep Mahato & Biju Chetry u/s 366/511 IPC. 

Accordingly, charge was framed & contents of the charge was read over and 

explained to the accused persons Sandeep Mahato & Biju Chetry, to which they 

pleaded not guilty and claimed to be tried.  

 

4) To prove the offence u/s 366/511 IPC against the accused Sri Sandeep 

Mahato & Biju Chetry, prosecution examined 6 (six) witnesses including the I/O, 

same being – 
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a. PW1 – Mangra Sowra (F/o victim) 

b. PW2 – Durgeswari Sowra (Victim) 

c. PW3 – Gopinath Brahma (Principal of the school/Independent Witness) 

d. PW4 – Anil Bhattacharjee (School Teacher /Independent Witness) 

e. PW5 – Bhabesh Ch. Baishya (School Teacher/Independent Witness) 

f. PW6 – Bhabakanta Das (Investigating Officer) 

The statement of the accused persons were recorded u/s 313 CrPC. To 

substantiate their claim, defence did not examine any witness. The accused person‟s 

case, as could be ascertained from cross-examination of the prosecution witness was 

that of total denial. 

 

5) The points for determination is as follows – 

Whether on 21/08/2015 at around 11 p.m. the accused persons Sandeep 

Mahato and Biju Chetry tried to kidnap or abducts the victim girl Durgeswari 

Chawra with intent that she might be compelled, or knowing it to be likely 

that she will be compelled, to marry any person against her will, or in order 

that she may be forced or seduced to illicit intercourse, or knowing it to be 

likely that she will be forced or seduced to illicit intercourse with them and 

thereby committed an offence punishable U/S 366/511 I.P.C. 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF: 

6) To be convicted u/s 366/511 IPC it must be proved that the accused 

persons had attempted to kidnap or abduct the victim girl Durgeswari Chawra and in 

that attempt does any act towards the commission of the offence.  

 



Page 4 of 9 

7) Ld. APP argued that the victim was saved from being kidnapped when she 

informed the Principal (PW3) that she didn‟t recognize the accused persons who have 

come to pick her up & that none of her relative has expired, as claimed by them. 

Principal called up victim‟s father PW1 (father) & asked if some uncle died as the 

accused had said they came to take victim as uncle died. PW1 also said that no one 

died & he has not sent anyone to pick-up the victim. PW4 went to PW3‟s chamber & 

was informed about the incident. He also stated that victim stated she doesn‟t know 

the accused. PW5 was in Principal‟s office when the accused came & said uncle of 

victim expired & came to take her. On the other hand, the ld. Counsel for the accused 

argued that the Principal has grudge against the accused persons and victimizing 

them. It was also argued that PW1 said he gave the FIR based on what the principal 

said & saw the accused when they were sitting in the police car & he doesn‟t know 

why the accused were arrested. PW2 said the accused didn‟t tell the principal anything 

before her. Two teachers were present at that time, however, PW4 didn‟t see when 

the accused came to the school. PW5 admitted that he didn‟t tell the police that he 

was in office of the Principal at time of the incident. Only principal claimed that 

accused came to take the victim, whereas, no one else actually heard the accused 

persons say anything regarding uncle dying & coming to take the victim. The Principal 

has a grudge against the accused & therefore making false case against the accused 

persons. 

 

8) I have also gone through the materials available in the Case Record & the 

Case Diary & also heard the arguments forwarded by the Ld. APP and counsel for the 

defence side. I begin the discussion by pointing out that in every crime, there is first, 

intention to commit, secondly preparation to commit it, thirdly, attempt to commit it. If 

the third stage, that is, attempt is successful, then the crime is complete. If the 
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attempt fails the crime is not complete, but law punishes the person attempting the 

act. S.511 IPC is a general provision dealing with attempts to commit offences not 

made punishable by other specific sections. It makes punishable all attempts to 

commit offences punishable with imprisonment and not only those punishable with 

death. An attempt is made punishable, because every attempt, although it falls short 

of success, must create alarm, which by itself is an injury, and the moral guilt of the 

offender is the same as if he had succeeded. Moral guilt must be united to injury in 

order to justify punishment. Pertinent to mention that The word “attempt” is not itself 

defined, and must, therefore, be taken in its ordinary meaning. 

 

9) Perusal of the evidences reveals that the ball started rolling when the accused 

persons went to the Principal Gopinath Brahma (PW3) of victim‟s school to pick-up 

the victim as her uncle has expired. He deposed that on the day of incident he was 

sitting in his school‟s office & teacher Bhabesh Baishya (PW5) was doing some work 

related to registration in his office. At that time the accused persons came to him and 

said that they are victim‟s relatives & her uncle has expired & so they have come to 

take her. Thus, PW1/Principal called the victim & asked if she knows the accused, 

which she answered in negative. Then PW1 called the father of the victim & informed 

about the incident and after some time the victim‟s father came to the school and 

said that he does not know the boys. Suspecting the accused of ill-motive police was 

informed. PW1 was extensively cross-examined but was not able to show 

contradictions in the evidence of PW1. Defence did raise the contradiction that PW1 

didn‟t state before the police that when he asked the accused why they have come 

they stated that they are relatives of the victim or that teacher Bhabesh Baishya was 

sitting in his office when the accused came. I have given this „contradiction‟ a though 

and am of the opinion that it is not a contradiction but an omission that does not 
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change the syntax of the case. Pertinent to mention that victim did tell PW1 that she 

doesn‟t know the accused and doesn‟t think a relative expired.  

 

10) PW-5 Bhabesh Baishya is the teacher who was present when the accused 

came to the office of the Principal/PW1 & he deposed the same thing as the Principal 

and fully supported the evidence of PW1. He was also extensively cross-examined but 

except for minor omissions & suggestions, his evidence couldn‟t be dislodged. PW-4 

Anil Bhattacharyya is another teacher of the school and he deposed that he heard 

that two boys came to the principal‟s office & when he went to the office 

Principal/PW told him that the accused persons has come to take the victim/PW2 as 

her uncle expired, however, the victim didn‟t know them. The principal suspected foul 

play & informed the police and the victim‟s father over phone. During cross-

examination remained stoic to his evidence and supported the prosecution case & 

claim. 

 

11) PW-2 Durgeswari Chawra is the victim & she deposed that she was in class 

when principal called me in his room. At that time two teachers and the two accused 

persons were present in the Principal‟s room. Principal told her that her uncle has 

expired so two boys has come to take her. To this, PW2 informed PW1 that her uncle 

was fine & that have not seen the accused before. Then the Principal called her 

father/PW1 & the police. She was cross-examined & answered that the two accused 

have not said anything to the principal in front of her. Defence failed to dislodge the 

evidence of PW2 during cross-examination.  

 

12) PW-1Manga Chawra/Complainant deposed that the Principal/PW1 called him 

on phone and informed that & he went to school. Principal asked him if any person of 
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his house died, which he answered in negative. Principal also told him that the 

accused came to pick the victim with the excuse that her uncle has expired. During 

cross-examination PW1 stated that he have no suspicion or any allegation against the 

accused persons, however, his evidence also remained stoic. 

 

13) PW-6 Sri Bhaba Kanta Das is the Investigating Officer and he clearly 

mentioned the investigation part & also that the principal informed I/C over the 

phone about the incident & a GD Entry No.679 dated 21-08-2015 was made 

regarding the incident (Ext.2). PW6 was assigned to investigate the matter and he 

went to the place of occurrence and examined the available witnesses. The accused 

persons were found in the office chamber of the Principal and from there they were 

arrested. The victim along with the guardian also came to the thana. On completion 

of investigation, he submitted the charge sheet against the accused persons, Sandep 

Mahato & Biju Chetry u/s 366/511. During cross-examination he answered that there 

were two other teachers present in the chamber of the Principal/PW3, thus, 

supporting the evidence of PW3, PW4 & PW5.  

 

14) Thus, it is seen that all the prosecution witnesses supported each others 

evidence and the prosecution case that the accused persons Sandep Mahato & Biju 

Chetry tried to get the victim to leave the school campus with them by pretending 

that her uncle has expired and they have come to take her home. It was the victim‟s 

sheer luck that her Principal/PW3 was a cautious man. Though the defence claimed 

that the whole case is false and conceived by the Principal, however, the onus had 

shifted to the accused to prove that what grudge did the Principal/PW3 carry against 

the accused persons, which made him to conceive this elaborate conspiracy and case. 

Burden of proof was on prosecution but the onus shifted to defence when they 
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claimed that the case was fabricated by the Principal.  There is no logic or reason 

why the two accused persons would create a false story to take the victim out of the 

school, unless & until they had an illegal mens rea. In the present case, if the 

accused persons had managed to get the victim out of the school then the crime u/s 

366 IPC would have been committed. However, due to alertness of PW3 this crime 

was prevented & the accused persons were apprehended. Thus, the incident of 

kidnapping stopped at the stage of attempt. Therefore, I have no hesitation to I hold 

that prosecution succeeded to prove the guilt of the accused persons Sri Sandeep 

Mahato & Biju Chetry u/s 366/511 IPC beyond all reasonable doubt that. 

 

15) Now, examining whether it is a fit case to release the convicted-accused 

persons Sri Sandeep Mahato & Biju Chetry u/s 360 CrPC or under the Probation of 

Offender‟s Act. The convicted-accused persons Sri Sandeep Mahato & Biju Chetry 

have been found guilty of attempting to kidnap the victim from her school and if they 

would have succeeded there is no guarantee what would have been the fate of the 

victim. Furthermore, during the trial they have not shown any conduct that made 

them a suitable candidate for releasing on good behavior. Thus, I‟m of the opinion 

that it is not a fit case to release the convicted-accused persons Sri Sandeep Mahato 

& Biju Chetry u/s 360 CrPC or under the Probation of Offender‟s Act. 

 

16) Heard the convicted-accused persons Sri Sandeep Mahato & Biju Chetry 

on the question of sentence. They has prayed for mercy & I‟ve considered the 

submission made by him.  

 

17) Under the provisions of law the punishment for attempt to kidnap (u/s 

366/511 IPC) may extent to 5 years, however, considering the young age of the 
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convicted-accused persons I deem it fit not to render the harshest sentence. Thus, 

considering the facts and circumstances of the case the convicted-accused persons 

Sri Sandeep Mahato & Biju Chetry are convicted u/s 366/511 IPC and 

sentenced to undergo S.I. of 2 (two) years with a fine of Rs.5,000/- 

(Rupees Five Thousand Only) each & i/d S.I. of 5 months.  

 

18) A copy of the judgment to be given to the convicted-accused persons Sri 

Sandeep Mahato & Biju Chetry free of cost.  

 

 Judgment is sealed, signed and delivered on this the 19th January‟2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


